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POST-EVIDENCE INSTRUCTIONS

Now that you have heard all the evidence in this case, I will instruct you on the
law that you must apply.

GENERAL INSTRUCTIONS

It is your duty to follow the law as I give it to you in this Charge. On the other
hand, you the jury are the judges of the facts. Do not consider any statements that I
have made in the course of trial or make in these instructions as an indication that I
have any opinion about the facts of this case.

After I instruct you on the law, the attorneys will have an opportunity to make
their closing arguments. Remember that any statement or arguments made by the
lawyers are not evidence and are not instructions on the law. They are intended only
to assist the jury in understanding the evidence and the parties’ contentions.

Answer each question from the facté as you find them. Your answers and your
verdict must be unanimous. Unless you ére instructed otherwise, the plaintiffs must
prove each essential part of their claims by a preponderance of the evidence. This means
the greater weight and degree of credible evidence before you. In other words, to
establish a claim or defense by a “preponderance of the evidence” means to prove that
the claim is more likely so than not so. In determining whether any fact has been proved
by a preponderance of the evidence in the case, you may, unless otherwise instructed,
consider the testimony of all witnesses, regardless of who may have called them, and

all exhibits received in evidence, regardless of who may have produced them. If the
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proof fails to establish any essential part of the plaintiffs’ claims by a preponderance of
the evidence, you should find for the defendants as to that claim. The fact of an injury,
alone, is not sufficient to prove plaintiffs’ claims, including the presence of a defect or
causation, ﬂ/&//

You are the sole judges of the “credibility” or believability of each witness and
the weight to be given to the witness’s testimony. In determining the weight to give to
the testimony of a witness, you should ask yourself whether there was evidence tending
to prove that the witness testified falsely concerning some important fact, or whether
there was evidence that at some other time the witness said or did something, or failed
to say or do something, that was different from the testimony the witness gave during
the trial.

You should keep in mind, of course, that a simple mistake by a witness does not
necessarily mean that the witness was not telling the truth as he or she remembers it,
because people may forget some things or remember other things inaccurately. So, if a
witness has made a misstatement, you need to consider whether that misstatement was
an intentional falsehood or an innocent lapse of memory; the significance of that may
depend on whether it has to do with an important fact or with only an unimportant
detail.

The weight of the evidence is not necessarily determined by the number of

witnesses testifying to the existence or nonexistence of any fact. The testimony of a
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single witness may be sufficient to prove any fact, even if a greater number of witnesses

may have testified to the contrary, if after considering all the other evidence you believe

that single witness.

When knowledge of technical subject matter may be helpful to the jury, a person
who has special training or experience in that technical field—he is called an expert
witness—is permitted to state his opinions on those technical matters. However, you
are not required to accept that opinion. As with any other witness, it is up to you to
decide whether to rely upon it.

In deciding whether to accept or rely upon the opinion of an expert witness, you
may consider any bias evidence that the expert witness has been or will be paid for
reviewing the case and testifying, or from the evidence that he testifies regularly as an
expert witness and whether his income from such testimony represents a significant
portion of his income.

While you should consider only thé evidence in this case, you are permitted to
draw such reasonable inferences from the testimony and exhibits as you feel are
justified in the light of common experience. In other words, you may make deductions
and reach conclusions that reason and common sense lead you to draw from the facts
that have been established by the testimony and evidence in the case.

There are two types of evidence you may consider in properly finding the truth
as to the facts in the case. One is direct evidence. A fact is established by direct evidence

when proved by witnesses who saw the act done or heard the words spoken or by

8



















Case 3:13-cv-01071-K Document 259 Filed 03/17/16 Page 14 of 43 PagelD 15284






Case 3:13-cv-01071-K Document 259 Filed 03/17/16 Page 16 of 43 PagelD 15286





















Case 3:13-cv-01071-K Document 259 Filed 03/17/16 Page 23 of 43 PagelD 15293






Case 3:13-cv-01071-K Document 259 Filed 03/17/16 Page 25 of 43 PagelD 15295









Case 3:13-cv-01071-K Document 259 Filed 03/17/16 Page 28 of 43 PagelD 15298


















Case 3:13-cv-01071-K Document 259 Filed 03/17/16 Page 34 of 43 PagelD 15304

Answer Question 15 only if you answered “yes” to Question 3 or Question 4 or
Question 5. Otherwise, do not answer Question 15.

Question 15: Exemplary Damages for conduct of Johnson & Johnson

Do you find by clear and convincing evidence that the harm to the persons listed below
resulted from gross negligence or fraud by Johnson & Johnson?

“Clear and convincing evidence” means the measure or degree of proof that
produces a firm belief or conviction of the truth of the allegations sought to be
established.

“Gross negligence” means an act or omission by Johnson & Johnson,

1. which when viewed objectively from the standpoint of Johnson &
Johnson at the time of its occurrence involves an extreme degree of risk,
considering the probability and magnitude of the potential harm to
others; and

2. of which Johnson & Johnson has actual, subjective awareness of the risk
involved, but nevertheless proceeds with conscious indifference to the

rights, safety, or welfare of others.

“Fraud” occurs when

L. a party makes a material misrepresentation, and

2. the misrepresentation is made with knowledge of its falsity or made
recklessly without any knowledge of the truth and as a positive assertion,
and

3. the misrepresentation is made with the intention that it should be acted

on by the other party’s surgeon, and

4. the other party’s surgeon justifiably relies on the misrepresentation and
the other party thereby suffers injury.

34









Case 3:13-cv-01071-K Document 259 Filed 03/17/16 Page 37 of 43 PagelD 15307















Case 3:13-cv-01071-K Document 259 Filed 03/17/16 Page 42 of 43 PagelD 15312



Case 3:13-cv-01071-K Document 259 Filed 03/17/16 Page 43 of 43 PagelD 15313



